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From:

To: !verne @ftc.gov” <mverne@fic.govs> -

Date: 11/29/01 5:13PM
Subject: follow-up from recent conversation on “correspondence”

We recently talked about a situation where an acquiror of nominally
non-voting convertible securities (or options or warrants, etc.) obtained at
the same time a right to designate a certain number of directors. You
explained that the Premerger Notification Office position was that, unless
the acquiror obtained a right to designate a number of directors that
"corresponds” to the number of directors that the acquiror would be able to
elect upon conversion (or exercise), the non-voting securities would not be
deemed “voting securities" for HSR purposes. (You also explained that a
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right to designate half or more of the directors “corresponds® with a right
to obtain 50% or more of the outstanding voting securities upon conversion.)

My foltow-up question is this. Does the right to designate that we're
talking about mean a unilateral right to designate?

Suppose that an acquiror of nominally non-voting convertible securities
enters into a voting agreement with another significant shareholder under
which the parties agree to vote their shares in common for election of AGH F‘h-"\.ﬁ-—-’
directors. We said yasterday that that wasn't a "contractual power to _S\-LAI\B’
designate” the directors, because it required cooperation or concurrence of
D another person. Suppose that, as a result of the voting agreement, the two
cooperating shareholders have the ability to elect half or more of the
directors, And suppose that the acquiror, upen conversion, would obtain a —
majority of the outstanding voting securities of the issuer. Does that make
the nominaliy non-voting securities into "voting securities" for HSR
purposes? Or is the fact that the voting agreement doesn't give the
acquiror the unilateral power to designate directors prior to conversion

enough to distinguish this situation and render the nominally non-voting p: PJATB +
securities genuinely non-voting? o BLSL
/ Do | have to worry about how the voting agreement "really” works? If the T ’J( ) or & oS
/ agreement were that the other shareholder agrees to vote its shares for / w®
/' everybody that the acquiror nominates as a director, does the acquiror have oyl ANE e s W r“-"“
a unilateral power to designate those directors? Or is it, by definition, !‘Jw‘ bt
not a unilateral power because it depends upon the agreement of the e NS AO
sharehoiders to cooperate? < oYW~ »
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This message may contain confidential and priviteged information. If it has been sent to you in error,
please reply to advise the sender of the error and then immediately del is message.
*PLEASE NOTE: Our e-mail and web site address has changed to 3
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